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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )

)
Applications of WorldCom, Inc. and )
MCI Communications Corporation for ) CC Docket No. 97-211
Transfer of Control of MCI Communications )
Corporation to WorldCom, Inc. )
To:  The Commission

JOINT OBJECTION

OF WORLDCOM, INC. AND MCI COMMUNICATIONS CORPORATION
TO DISCLOSURE OF STAMPED CONFIDENTIAL DOCUMENTS

WorldCom, Inc. ("WorldCom") and MCI Communications Corporation ("MCI")
(collectively "Applicants"), by their undersigned counsel, pursuant to the Order Adopting Protective
Order released by the Commission in this proceeding on June 5, 1998 (the "Protective Order"),
hereby object to the disclosure of Stamped Confidential Documents to certain persons who have
executed an Acknowledgment of Confidentiality on behalf of Bell Atlantic Corp. ("Bell Atlantic").
Specifically, Applicants object to disclosure of Stamped Confidential Documents to Edward D.
Young III and John Thome on the grounds that these senior level in-house counsel are involved in
"competitive decision-making" for Bell Atlantic and are therefore not eligible to review the highly
proprietary and competitively sensitive documents produced pursuant to the Protective Order.
Applicants received the Acknowledgments of Confidentiality of Mr. Young and Mr. Thorne on June

9, 1998. This objection is therefore timely pursuant to Paragraph 5 of the Protective Order.



L THE PROTECTIVE ORDER PRECLUDES ACCESS TO STAMPED
CONFIDENTIAL DOCUMENTS BY IN-HOUSE COUNSEL INVOLVED IN
COMPETITIVE DECISION-MAKING
In the Protective Order, the Commission strictly limited disclosure of Stamped Confidential

Documents to "outside counsel of record and in-house counsel who are actively engaged in the

conduct of this proceeding, provided that those in-house counsel seeking access are not involved in

competitive decision-making, i.e., counsel’s activities, association, and relationship with a client that
are such as to involve counsel’s advice and participation in any or all of the client’s business
decisions made in light of similar or corresponding information about a competitor." Protective

Order 9 3 (emphasis added). This standard was derived from the standard adopted by federal courts.

Id., citing U.S. Steel Corp. v. United States, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984); Brown Bag

Software v. Symantec Corp., 960 F.2d 1465, 1470 (9" Cir. 1992), cert. denied, 506 U.S. 869 (1992).

The test for whether in-house counsel access is proper depends upon whether such access will

present "an unacceptable opportunity for inadvertent disclosure" of confidential discovery materials.

U.S. Steel, 730 F.2d at 49 (emphasis added), see also Louis S. Sorrell, "In-House Counsel Access

to Confidential Information Produced During Discovery in Intellectual Property Litigation," 27 J.

Marshall L. Rev. 657, 679. The risk of inadvertent disclosure depends upon the extent to which in-

house counsel participate in competitive decision-making of their employer. Id. As demonstrated

below, Mr. Young and Mr. Thorne, both Senior Vice Presidents of Bell Atlantic, are each closely
intertwined with and involved in the competitive decision-making of Bell Atlantic. Because the

inadvertent disclosure of confidential information is a near certainty, and therefore clearly presents

an "unacceptable opportunity" for such disclosure, they should not be permitted to have access to

Stamped Confidential Documents.



II. THE CORPORATE PHILOSOPHY OF BELL ATLANTIC MAKES ITS
ATTORNEYS COMPETITIVE DECISION-MAKERS

Mr. Young and Mr. Thorne are both Senior Vice Presidents of Bell Atlantic, which places
them in a management position which inevitably creates an "unacceptable opportunity for
inadvertent disclosure” as they discuss inextricably intertwined business and legal strategies with
their in-house clients. Indeed, this senior position in the company merits Mr. Young’s identification
on the Bell Atlantic web site as a member of the "Visionary Leadership and Strong Management"
of the company. The web site states that Mr. Young "is actively involved in significant operating
and strategic decisions of Bell Atlantic and plays an important role in the technical development and
management of the company."' Mr. Young reportedly "oversees 68 nonlawyers, whose functions
include the complex processes of setting prices for Bell Atlantic’s various services."? Itis axiomatic
that pricing decisions are among the precise types of competitive decision-making that precludes an
in-house counsel’s review of Stamped Confidential Documents pursuant to the Protective Order.?

Likewise, Mr. Thorne has been characterized as a "top lieutenant" of Bell Atlantic General Counsel

1

Profile, Edward D. Young III, Bell Atlantic, downloaded June 9, 1998 from

<http://www.ba.com/speeches/profiles/evoung.html>. A copy of Mr. Young’s Profile is attached
as Exhibit 1.

2 Nicholas Varchaver, “These Lawyers Mean Business: Bell Atlantic General Counsel
James Young and His Top Lieutenants Are Storming the Barricades in the Information Revolution,”

Corporate Counsel Magazine, June 1995, at 37 (“Corporate Counsel Article”). A copy ofthe article
is attached as Exhibit 2.

3 U.S. Steel, 730 F.2d at 49 n.3 (“Competitive decisionmaking” is “serviceable as a
shorthand for a counsel’s activities, association, and relationship with a client that are such as to
involve counsel’s advice and participation in any or all of the client’s decisions (pricing, product

design, etc.) made in light of similar or corresponding information about a competitor.” Emphasis
added.)

3.



James Young.* It is beyond doubt that disclosure of Applicants’ highly proprietary competitive
information to in-house attorneys at Bell Atlantic who reach the level of seniority attained by Mr.
Young and Mr. Thorne would pose an "unacceptable opportunity for inadvertent disclosure” by these
gentlemen in the course of carrying out their business activities and responsibilities.

The Bell Atlantic legal operations are clearly fused with its business operations. For
example, "Bell Atlantic’s business side seems to hold the law department in high regard, giving it
control of matters, such as lobbying, that go beyond the law per se."* Chief among the lawyers at
Bell Atlantic that fall into this category are Mr. Young and Mr. Thome: "[b]oth work closely with
Bell Atlantic’s business side. ‘This is really an integrated strategy,” says James Cullen, Bell
Atlantic’s vice-chairman. He praises the lawyers’ understanding of the company’s business and
describes the law department as ‘a world-class law firm that happens to be built within Bell
Atlantic."® The conclusion is unmistakable: "Bell Atlantic’s business lawyers also work in step with
the business people and play a key role,"” and this is particularly true with respect Senior Vice
Presidents Thome and Young.

Mr. Young and Mr. Thome are among the most senior members of a corporate legal
department that has developed a reputation for using litigation and other legal mechanisms as part
of the company’s competitive strategy. The close linkage between Bell Atlantic’s legal strategy and

its competitive business strategy makes legal decisions virtually indistinguishable from competitive

Corporate Counsel Article at 31.

5 Id at 37.
6 Id
7 Id



business decisions and therefore presents an "unacceptable opportunity” for inadvertent disclosure
of the highly confidential and competitively sensitive Stamped Confidential Documents produced
subject to the Protective Order. As Bell Atlantic’s Vice Chairman has acknowledged, Bell Atlantic’s
team of lawyers "aggressively look for ways to serve the company’s business objectives."®
According to Mr. Thorne, "[w]e’re given some budget for weapons, and we have some license to
go out and hunt."® This attitude has lead to the conclusion that "[a]t Bell Atlantic, the litigation plan
is the business plan."'

Clearly, the corporate philosophy at Bell Atlantic that encourages activism on the part of its
legal staff to obtain business objectives pervades all of its in-house lawyers and provides them all
with the opportunity to be part of the competitive decision-making process and therefore to pose a
risk of inadvertent disclosure of the Stamped Confidential Documents produced by Applicants.
Nevertheless, Applicants have limited this Objection to two of Bell Atlantic’s most senior in-house

counsel who are Senior Vice Presidents of the company, who "work closely with Bell Atlantic’s

8 Id. at 32 (quoting Bell Atlantic Vice Chairman James Cullen).

® Id.
10 Id. Bell Atlantic’s endorsement of this view is supported by the fact that the lawyers
described in the article willingly cooperated with the reporter, as evidenced by the numerous

quotations attributed to them and a group photo of three prominent Bell Atlantic lawyers (including
Mr. Young and Mr. Thorne).
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business side,"!! and who Bell Atlantic’s Vice Chairman has characterized as part of "an integrated

strategy."'? Applicants ask that Mr. Young and Mr. Thorne be denied access to Stamped

Confidential Documents pursuant to the Protective Order.

Respectfully submitted,

MCI COMMUNICATIONS WORLDCOM, INC.
CORPORATION
Mary L.Bfown T drew D. Lipman
Larry A. Blosser ean L. Kiddoo
MCI COMMUNICATIONS CORPORATION Michael W. Fleming
1801 Pennsylvania Avenue, N.W. SWIDLER & BERLIN, CHTD.
Washington, D.C. 20006-3606 3000 K Street, N.W., Suite 300
(202) 872-1600 Washington, D.C. 20007

(202) 424-7500
Anthony C. Epstein Catherine R. Sloan
John B. Morris Robert S. Koppel
Ian H. Gershengorn WORLDCOM, INC.
JENNER & BLOCK 1120 Connecticut Avenue, N.W.
601 Thirteenth St., N.W. Washington, D.C. 20036
Washington, D.C. 20005 (202) 424-1550

(202) 639-6000

Dated: June 12, 1998
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i Id. at 37.

12 Id.
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BA Profile: Edward D. Young IlI Page 1 of L

@ Bell Atlar

Edward D. Young Il

Faetutive Speeches Edward D. Young, Il is the Vice President -
and Prof External Affairs and Associate General
B Counsel for Bell Atlantic. He 1s the
responsible Bell Atlantic officer for federal
regulatory matters and public policy issues.
He is actively involved in significant

operating and strategic decisions at Bell

Media Contacts

BMedin Kit

nain Mews Page T h g
e Atlantic and plays an important role in the

ywmy  technical development and management of the
S company. In 1996, he will Tead the effort to _ T

Bult Atlantic Homepage ensure that the new Telecommunications Act Ed‘_’““! D. YW_'!!I i
will allow Bell Atlantic to offer a full range of ~_ Senior Vice President &
telecommunications services to its customers  Associate General Counsel
free from unnecessary costs and regulations. Renulatory

Prior to his current position, Mr. Young was Vice President, General
Counsel, & Secretary of Bell Atlantic- N.J. Since joining Bell
Atlantic at its divestiture from AT&T in 1984, he has been a leader in
reforming telecommunications rcgulation to permit customer choice,
and not regulation, to decide how new technologies are introduced.
For example, in 1992, he was instrumental in getting the New Jersey
legislature to overhaul its telecommunications laws--the first
successful regulatory reform effort since 1919.

Mr. Young speaks and writes frequently about telecommunications
issues and has testified before Congress and state legislatures. Copies
of his most recent speeches can be found on the Internet at
http://www .ba.com/speeches/eyspeeches.html . He has taught
Administrative Law at Seton Hall University School of Law. Also, he
is frequently consulted by other countries seeking to change their
telecommun ications laws and i« listed in the International Who's
Who of Professionals.

Mr. Young has a law degree from Harvard Law School and graduated
with honors from Amherst College.

Mr. Young has diverse interests and talents. He learned to program
computers at age 16 and built his first computer by hand at age 21. He
was named a Mark DeWolfe Howe Scholar by Harvard Law School,
a John Woodruff Simpson Scholar in Law by Amherst College, and a
Walter Reed Army Medical Center Fellow in Radiation Physics.
Also, he has won the Lincoln Lowell Russell Prize in Music, an U.S.
Army Engineering Fair Award for advances in particle physics, and
the Ambherst College Computer Center Prize.

Mr. Young serves on the Board of Directors for the U.S. Telephone
Association and the U.S. Technical Training Institute.

Born in 1956 in Roswell, New Mexico, Mr. Young is married to the
Rev. Gina Tillman-Young, who is also an attorney. They have seven
children, four of whom were dclivered at home by Mr. Young. The

http://www.ba.com/speeches/profiles/eyoung.html 6/9/98
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BA Profile: Edward D. Young III Page 2 of 2

Young's reside on a farm by the Chesapeake Bay in Deale, Maryland.

Mr. Young's e-mail address is edward.d.young@bell-atl.com.

Copyright © 1998 Bell Atlantic Corporation

http://www.ba.com/speeches/profiles/eyoung.html 6/9/98
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KATHERINE LAMBE RT

n fate March John Thorne raped a printout of a

stock analyst’s “buy” recommendarion ro his athce

door. Here, as the Bell Adanric Corporation vice-

president and associate general counsel vaw it was

the payoff for his department’s larest coup: On

March 19 U.S. districe judge Huarold Greene
granted 2 waiver to the consenr decree thar governs che ac-
tivides of the “Baby Bells,” allowing Ball Atlantic to deliv-
er video programming by sarcllire,

For Bell Adancic’s legal department it was the latestin 3
series of key victories by vice-president and general counscl
James Young and top licutcnants like Thorne, who heads «
lirigatian team that spearheads challenges to the consent
decree. The streak began when a federal judge ruled, in
August 1993, that the Cable Act of 1984 did not prevent
Bell Adanric from cnrering the cable television business.
(The ruling led to 2 13 percent jump in the company's
stock in the weeks thar followed, emporarily adding $3.3
billion 1o Bell Adantic’s market value )

Bell Adantic must continue to knock down such barri-
crs if iv wants to suceeed in the frercely comperitive com-
munications business. The seven regional phone compa-

nics that emerged from the 1984 dismantling of American
Telephone & Telegraph Company have spun into a frenzy
of dealmaking in recent years. All of the Baby Bells, in-
cluding Bell Atlantic (which provides local phone service
in six Middic Adantic statcs and the Disarict of Columbia),
have been snatching up companies and jumping into joint
ventures in a varicey of rechnologies, including cellular
1elephone, cable television, so-called “wireless cable.” and
video programming, all in an effort w be best-positioned
t0 deliver whatever the posti-information revolution con-
SUMCT Wants,

dut the dealmaking rate docsn't approach the speed ac
which Bell Atlancic’s litigation machine operates. Already
in 1995 Young and his twoops have launched a variery of
actions: a falsc advertising suit against AT&T: an unusual
preemptive motion for declaratory judgment to avoid an
antitrust suic by a smaller comperitor; and 2 pericion for 2
writ of mandamus seeking 1o compel Judge Greene, who
oversees all marters relawed to the phone company consent
decree, Lo rule on applications for waivers from the consent

o N obas Vars Roves

I



decree without waiting for Justice [Depart-
MeENT [Cview.

The barrage of litigation comes against
a backdrop of a conrinuing lcgislarive and
regulatory assault and follows on the heels
of an antitrust suit that Bell Adanric and
co-plaintiff NYNEX Corporarion filed—
and then settled—to black the AT&T
acquisition of McCaw Cellular Communi-
cavions, Inc., last year.

[ fact, Bell Arlandc’s rorrid licigation

pace can cven get shead of the business
side. On April 25 Bell Adantic announced
that it would suspend rwo of its requcsts to
be allowed ta affer video services, after Bell
Arlantic’s lawyers had already helped the
company become the first to win Federal
Communications Commission approval
to provide video setvices. The recent deci-
sion may turm out to be only a hiccup in Bell Aclancic’s drive
into video and cable services. [n fact, two days later, an April
27, Bell Adantic, two fellow Baby Bells, and several trade asso-
ciations joindy filed 2 constitutional challenge to an FCC -
censing requirement that Thotnc asserts is impeding his client's
encry into the able business. One day sfrer thut, Judge Greene
ruled rhat the Baby Bells can offer cellular long disrance services
if they can show that competition exists in their local markers.

In almost all of these cases, general counsel Young, in con-
sultation with Thorne or other tap company lawyers, conceived
the litigation and rthen persuaded scnior management o ap-
prove it. “They independently and uggressively look for ways to
serve the company's business objectives,” confirms Bell Arlantic
vice-chairman James Cullen.

All of the Baby Bells try to use litigation to further their
business goals. Buc Bell Adantic stands out in the creativity of
its approach, its willingness to rake risks, and, most important,
in its resules. Even an in-house lawyer ar a Baby Bell competivor
calls Young's department “more innovative” than its rivals.

“They're very aggressive and they're willing o take adven-
furous positions,” sometimes in concexts in which one dossn't
expect victory, agrees Philip Verveer, 2 parmer in the Washing-
ton, D.C., office of Willkie Farr & Gallagher, who represents
che National Cable Television Assaciation, which s opposing
Bell Adantic in its cfforts w enter the cable TV busincss. “And
they've been successful

As another Washington communications lawyer puts it, com-
paring Bell Adantic to the other, more reactive Baby Bells, Bell
Aclanric has 2 “style of not waiting, It’s like General Grant in the
Civil War. While all the other gencrals were wringing their hands
and wondering what the ather side was going to do, he decided
what be was going 10 do. Bell Adantic’s the same way.”

372 CCM

Former vice-chairman and
general counsel Robert Lavelown

Put another way, Bell Adantic’s lings-
uon strategy doesn’t consist of tending ol
assaults thar might impede the company »
business plan. At Bell Arlancic rhe Linigs-
uon plan & the business plan.

A LICENSE TO HUNT

Iv's easy o teil a Bell Addantic Gugator
from most in-house litigacurs. ‘The Bell Ac-
lantic variety rends o spend more e
bringing suits than defending them. And
the lawyers do much of it themselves. For
example, virtually all of Bell Arlanuc’s
FCC. Department of Justice, and stare
regulatory litigation is handled in-house.
The difference shows. Manv in-house
litigarors, whose permanenc rule on de-
fense seems ro make them wsary and
jumpy at the wcme time, hang the:r shodl-
ders as they intoue the rote phease “the charges have ny ment”
when any mention is made of the tnevitable litigation pending
against theis clicnc. Bell Adantic iawvers, by contrast, have .
confidence spawned by a sense thar they concrol their destiny,
“We have a bias for action,” says vice-president and assaciate
general counsel Edward Young 111, wha heads Bell Atlantics
PCC ream. (He is not related to general counsel James Young.)

Thorne agrees. “The internal atmosphere is ‘seize every op-
portunity we can find, ” he says. “We'te given some budger for
weapons, and we have some license to go out and hunt.” Like
lawyers in firms, he says, Bell Adantic’s Jawyers handle wharev-
cr is thrown cheir way by the business side: “But we also have
the opportunicy to sort of pick and choose where we wanr to
g0, and to invent things o do.”

In many ways, the 38-year-old Thorne represents both the
substance and the spirit of Bell Adanric's approach. His ramrod
posture, closely clipped hair, and 6-foor-3-inch heighr, com-
bined with his starched white shirt and rep tic, give Thorne the
appearance of a recently retired Marine, Bur his commanding
presence is set off by a midwestern cheer thar rakes the sting out
of his otherwise cocky ait. He seems like the type of person who
was constantly caught misbehaving in elementz y school buc

never punished becausc the teacher liked him oo much.

Simulaneously brash and genial, Thorne seems to enjoy his
buttoned-down bad boy role. Outside his affice, Thorne ges-
tures at a decorative artifact, the dried skull of an African wilde-
beest, which sits on a uble next to a window. “Meet John Ma-
lone,” he grins, referring to the president of cable giant
Tele-Communications, [nc., who was quick to criticize Bell At
lantic after 2 much-publicized merger propasal between the e
companies fell apart.

Litigation, for lawyers such as Thorne and the rest of Bell






Atlantic's 17 Arlingron, Virginia~based in-house livigators.
seems like fun. (Althaugh the company's biggest ottice s in A
lingron, just ourside of Washingron, 1).C... the company is ofti-
cially headquarrered in Philadelphia.) The thrill seems 1o come
from cheir unusually proniinent cole in not only cxecuting but
also conceiving the company's litigation.

Thorme repores directly to general counsel James Young, It
says something about Bell Aclantic chat both Young and his
predecessor, Robere Levetown, who guided the depariment
fram its creation, have been litigators. Young comes acruss as
mure sober than Thorne, but he seems 1o enjoy a good tight as
much as his lieurenant does,

t age 43. Young has climbed fast. A former
associare 2t Washington's Steptoe & Johnson,
he joined the local phone subsidiary of Bell
Aclantic in 1983 before moving to the parent
company two vears later. For years he handled
FCC and Department of Justice-relared work
and made his way up the fadder. Ac cereain
moments his thick salt-and-pepper hair. round face, and
cherubic grin give him a passing tesemblance to speaker ot the
House Newr Gingrich. There's even the touch of the true
believer in Young, who. sincc January of this yezr. hus been
responsible for che company’s lobbving group. Young waxes
eloquent about the need for regularory relict. Like 4 good
politician, he can cite anecdotes in support of his cause—such
as one involving a wristwatch paging
company that Bell Atluntic wanted 1o
acquire. It went bankrupt during the
several vears it took for Bell Aduntic o
get a consent decree waiver. and was
finally acquired hy another company.
Seiko Corporation of Amcrica, Young
skillfully makes his appeals in a com-
mon-sense, down-to-earth way that
makes you forget that he's an advocate
for a $13.8-billion-a-ycar company ra-
ther than a neighbor charting with you
on your fronc porch.

WRESTLING THE DECREE

General counsel Young describes his
mandate as carrying on the work of the
company’s first general counsel, Leve-
town. who piloted the legal team until
his retirement in 1992, A vereran of the
pre-divestiture AT&T law department.
Levetown had huilt 2 96-lawyer depan-
ment by the timne he left.

One observer

describes Bell Atlantic

as the Ulysses S. Grant

of the Baby Bells:

“While all the other

generals were wringing
their hands . . .

he decided what he
was going to do.
Bell Atiantic's the

same way.”

For Bell Atlannie and 1 baby brechren. the world was vreas-
ed wirh 2 Big Bang known as the Moditied Firgl inlgment. In
1984 the so-called MFJ ended Ma Bell's !Elephun: mcmupal\'
by detaching AT&1s foual phone subsidiarics and spinning
them off into seven smaller companies. The MF] providedd char
those local phone companies. such w Bell Adantic. would be
burred from providing long distance service and from munutic-
turing equipment. The much-reduced AT&T. meanwhile.
would continue ro provide long distance and for the tirse time
would be allowed to munufacrure computer equipment.

“The whole world turned upside dawn.” recalls chen—gener-
al counse] Leverown. Long reliancon AT&T s in-house lawvers
for regulatory and rax work, Bell Adantic’'s n-house Lawyers
hadl to develop skills and experience—rfast, T'o face char rask.
Leverown had inherived a bunch of AT&T tawvers with vast
expertise in laws that no longer existed.

Worsc, nobody had any expericnce thea in wha would
become che single mast important practice area: the faw thas
arew out of the MEJ, Nobady knew then, Levetown noss, that
the MF] would present enough couplexity to keep cheusands
of lawyers employed for more than a decade.

From the beginning, Bell Atlanric sought consuany reliet
from che consene decree restnctions so that the company
could pursue its ever-expanding arfrav of businesses. Lhat
meant continual contact with the Justice Depurtment. which
is required o recommend or appose any proposed waiver
frum the decree restricrions. More than most Baby Bells, Bell
Atlantic gave that responsibility 0 its in-house lawvers, savs a
former Justice Department lawver.

"They tended to be aggressive in the

legal positions they took.” says Richard
Rasen, who wuorked in cthe antitrust
division of the Justice Deparement unril
last Ocrober, when he left to become 2
partaer at D.C's Arnold & Porter.
“They were more inclined to twest the
boundanes.”

Another former Justice Department
veteran agrees. “They were always look-
ing abead,” says Michael Aleschul, now
general cnunscl of the Cellt ar Telecom-
munications Industry Assoctation. In
many cases, Alischul says, that meant
strucruring a case with the needs of the
appeals courts in mind, since Bell Ac-
lantic has often been stymied by consent

decree overseer udge Greene.

THE 700 CLUB

Bell Atlantic’s legal depurtment re-
mains esscncially the same as the one Ley-



etown created. excepr for the armosphere. which has softened
since Levetown's deparrure. “Bob was 3 hard guy 1o work tor.”
says current general counsel Young. “He was very demanding,
set very high seandards. It's a little like plaving for Bubby
Knight,” he adds, referring to rhe combative but successtul col-
lege basketball coach. “Ac firsi. it may not seem like such a grear
cxperience, but you look hack on it and vou recagnize how
much vou've learned.”

Young is perceived as more open and less inumidaring.
"Bob [Levetown] was an wutocrac and Jim [Young) is more in-
clined to seck consensus.” savs Thomas McKeough, Bell At-
lantic vice-president of mergers and acquisitions and associate
general counsed. (Asked abour his repuration as 2 stern taskmas-
ter, Levetown responds. “No one likes o admit that they're
stern or a taskmaster. But [ had a concept of what the legal de-
partment’s quality should be, especially on matrers near and
dear to our hearws. . . . So yes, [ did have a verv high standard.
and 1 wanted cvervone 1o work hard.™)

everown, who routinely drafred briefs, also involved
himself in the hiring process. Like many in-house de-
partments, Bell Arlantic racruits ies lawvers overwhelm-
ingly from firms. But Leverown carned a repuration for
another pracrice: He established a minimum score of
700 (our of 800) for applicanes’ LSATs. Long the burt
of jokes in the department. the practice continues to this
day, although atrorney Michacl Lowe, one of the lawvers who
handles hiring for the department, says the rule was aever ab-
solute. (Ir's also gorren more difficult 10 gauge, Lowe says, since
the scoring system has changed.)

Leverown defends the practice. “We found chere was a pretey
good correlarion berween high LSAT
scores and [the ability to learn] new
areas,” he asserts. That fies with anocher
clement of the department’s hiring strate-
gy Rather than draft only communica-
tions law veterans, Bell Adantic has often
hired lawyers with no such experience,

but good general credentials.

LEVETOWN & YOUNG?

Levetown's lofry ambitions for his
lawyers—not to mention his preoccupa-
tion with starus—led him o consider an
audacious. scemingly unprecedented no-
tion. In 1993 Levctown explored the
idea of spinning the law department off
and converting it into a private outside
law firm, which could then sell its ser-
vices ro both Bell Atlantic and other

~r pmemia

In 1993
Bell Atlantic’s
then—general counsel
o ‘ed the idea
of spinning his
department off as a
private outside law
firm, with Bell Atlantic
as one client.

compantes. What maotivaced him, he savs, was “the residual bies
against jomning courpurate lcga.l dupar(mcnts among the best and
brigheest law school graduates.” In other words, Levetons
thoughr. top prospects would be more artracred 1o a Hem chan
to an in-house department. Moreover. in theony, the law Birm
could make money.

Bell Adlantic chairman Raymond Smith was open 10 the
idea. Leverown asserts. But Leverown savs he never submatied 4
formal proposal o che chairman because he conciuded on his
own cthar the plan would noc save the company monct. 1\
spokesperson for Smirh confirms the account.)

Betore he ever considered forming a liw Arm. Levetown: did
find one surefire way to atcrace talent: monev. Leverown
bucked the rigid salary strucrure of the Baby Bells. which his-
rorically had militarylike salary grades. In 1986, when then-at-
tornev Jarnes Young raved abour Thornc, a former Kicklind &

Ellis associatc who was then working 12 Babv Bell Amerirern.
Levetown lured Thorne away by bumping him up serera
notches in salary, a move char was then oo neidered unusual in
the Bell world. (Thorne says he can’s memamber the evacr
increase, but rerms it “substantial.”)

Under Young, Bell Atlantic continus: (o pay well across
the board in the law department, Starting lawyers, tepicalls
midjevel associates from premicr firms. generally earn any-
where trom $110,000 ro $140,000 per year wich bonus.
Lawvers with more responsibilicy bring in §200.00D-
$225,000 with bonus, and the corps of seven senior law-ers
just below the general counsel zarn anywhere from §300,000
1o $450,000 with bonus. Bonuses rypically run at 2040 per-
cent of base compensarion. Pay is heavily weighted coward re-
sults, so thar higher-paid lawyers somctimes see their compen-
sation veer greatly up and down from year to year. On sume
occasions, the Bell Atlantic board has
given “special awards” of 330,000-
$100,000 to a lawyer for, as gencral
counsel Young puts it, “really hitcing the
home run with the bases loaded.”

The salaries have helped artract 2 group
thar includes former partners at Kirkland
& Ellis; Pepper, Hamilton & Scheerz: and
Danavan Leisure, Rogovin & Schiller, a5

well as associaves from virnually every high-

profile D.C. firm. Young, who has hired

16 lawyers in the last two years, extols the

law schoo! recards and firm credentials of
his recent additions. For example, seven of
the 16 new lawyers graduaced from Har-
vard or Yale law school.

Young's hires have coincided with a

12-lawyer drop in the overall size of the
department, which now numbers 84.



LDWARD CUNICFLLY

Young cased out some 28 lawvers little by
lirtle. in some cases helping them tind jubs
on the business side of the company.
"Frankly, I thought chere were pusitions
where we were weak, savs Young. who as-
seres that his ten vears working up through
the law deparement gave him an up-close
perspective on the lawvers chat Levetown.

as the head of rhe department. had missed.

As a result, Young has put his samp on the

deparunent with his own group of voung
and enesgenc attorncys.,

The department is spread among 14 lo-
cations. In addicion 1o the 17 litigation
lawvers in Arlingron, anorher dozen or so
handle business development and con-

retlecied. tor exampic. e the facr o
MeReough, who neads the deparure -
Bive-lawver mergers and acquisitions tex
was recently given oversight of four n,
lawvers who do in-house M&A work -
Bell Acunuic.

MoReough symbalizes Bell Arlani
hands-on approach w deal work v
though Skadden. Arps. Slate. Meagher &
Flom handled much ot the dratting 1
duc diligence, McKeough negonared
alongside two senior business people in: rhe
failed $30 billion merger - ach TCL M
Keough worked heavy hou'~ on the nypo-

tiations, savs Cullen. who b nwlt rented =

. -ondo:runium near New Yoo o purtici-

. ' Asxxiole genaral counsel conat .p .

tracts work for the regulated businesses. Thamos McKeough patc in thz months-long negiutions. 7l
nt has abour 15 lawyers in ‘ rememb:r - ery clearly waking 1 o1 2 Nar

The department has abour 15 law b v clearlv waking RIS
Philadelphia. who handic the company s tax, ERISA, securities.  urday ar tive in the mormng Cullen recounes Gouawse
labor, and M&A work. And rthen each of Beli Aclantic’s 12 muade the -nistake of puting « fax [machine; = m I ..room.
phone and other business subsidiaries has ies own generil coun-  ind Tom MicKeough was sending me a 30-page fax 7T was

sel and up 1o six other lawyers.

BUSINESS IS THEIR LAW

Bell Adantic’s business side seems o hold the law deparr-
ment in high regard, giving it control of marters. such us lobby-
ing, that go bevond law per sc. Far example, vice-president and
associate general counsel Edward Young oversees both legal and
nonlegal FCC matters, which are typically divided berween the
law and busincss sides at other regional Bells. Young oversees
68 nonlawvers, whose functions include the ccmpl‘ex processes
of setring prices for Bell Atlantic's various services.

Like Thorne, Edward Young, 39. is a big-firm sefugee (in
this case, from D.C.'s Shaw, Pirtman, Poers & Trowbridge).
Bur the twa litigation capos differ in most respects, Quiet and
low-key, Ed Young serves as the soft-spoken good cop to
Thorne's aggressive if good-nartured bad cop. “I'd say chat we
camplement each other,” Young agrees. Young's temperamenc
fies his job, which includes nor only litigating against ocher
compantes at the FCC and licigating against the FCC iuself, but
also cultivating commissioners and gendy pushing them to see
things Bell Atlanric’s way.

Both work closcly with Bell Arlancdc’s business side. "This is
really an integrared strategy,” says James Cullen, Bell Adantic's
vicechairman, He praises the lawyers’ understanding of the com-
pany's business and describes the law department as “a world-
class law firm that happens to be built within Bell Adantic.”

Although the work of the departmenc's litigarors tends o
get more artention outside the company. Bell Atlantic’s busi-
ness lawyers also work in step with the business people and play
a key role. The company's confidence in its business lawyers is

nat aware chat his fax machine w.s thac close to his »o27 M-
Keough acknowledges rucfully.)

McKeough's group has had no shorrage of work in recent
months as Bell Atlantic has merged its cellular business witl:
that of NYNEX: acquired a stake in CAT Wireless Svscems,
Inc., 3 wircless cable company: and helped conscruct several
vidco joint ventures berween itself. NYNEX. and Pacific Telesiy
Graup. including one that will creare video programming,

A CONSTITUTIONAL RIGHT
TO CABLE TV?

Many of those ventures wrnid have been stilbor: vithour
the litigation that made them possible. The most i:ncormant of
those cases was the 1993 challenge to the Cable Act. 7 or years.
the Baby Bells had fruitlessly tried to encer the cabie business by
making a variery of regulatory arguments, But Bell Atlantic de-
cided to rake a different approach. Thorne, Young, and Leve-
town—in conjunction with Harvard Law protessor Laurence
Tribe and former salicitor gencral and currenc Kirkland & Ellis
partner Kenneth Stazr—argued that the Cable Act’s ban on of-
fering programming over phone lines violated che First Amend.
ment fight to speech.
Thorne approached other Bell companies sbout joining the
case, but none were interested. "When they started calking
abour that among the telecommunications industry, there were
very few companies who seriously considered ic." says former
NYNEX counsel Mary McDermott, now vice-president, legal
and regulatory affairs for the Uniced Srates Telephone Associa-
tion, to which all of the Baby Bells belong.
As a result, the other companies werc caught flat-foo:ec



when federal discrict judge T.5. Ellis 11 ruled in Belt Adanuc s
favor in August 1993. Chagrined. che other companies helated -
ly tried 1o intervenc in the case. bur the judge tuened them
down. As a result, the other compuanies are just now catching up.
with the last one, Southwestern Bell Corporation. winning a
similar decision in April. In the meancime. Bell Aduntic has
been moving forward, beginning cable tests in Virginia and
New Jersey. {The casc was upheld on appeal: ac press tinie peti-
tions for cerrtorart w the L.5. Supreme Court were duc in May.;

THE BABY TAKES ON MA BELL

Last year Bell Atlancic waged anather bartle that was scorned
by many of its competicors, according o LS. Telephone Asso-
ciation's McDermort,. When AT&T announced in August
1993 thar it would 2equire McCaw, the prospective merger
sent shudders of fear through Bell Adlantic, which buys cellular
equipment from AT&T. and comperes against McCaw in the
company's iargest market, New York City. Thorne savs the
company feared that AT&T, which owns much of the cellular
infrasteucture, could refuse to sell equipmenr to Bell Arlantic
and force Bell Atlantic to buy from ocher compunies whose
cquipment isn 't compatible with the AT&T infrasteucture.

Alchough such a strategy would cost AT&T money in the short
run. he argues, the resulting increase in marker share would
more than compensate.

Over a period of months, Thorne lobbied the lawyers in the
anticrust division of the Justice Deparcment. trving to convinee
them to challenge the merger. Ultimately he failed. Although the
Justice Department secured concsssions from AT&T in a con-
sent decree, none of the provisions addeessed Bell Atlantic’s con-
cerns. So general counsel Young huddled
with Thome and former peneral counsel
Leverown (wha freelances aceasionally for
Bell Atlantic when needed). “1 think ir was
pretry clear ar char point thar we weren't
going to get anything ourt of the FCC,"
says Young, “and we weren't going to get
anything out of Judge Greene.” As it fre
quently does, Bell Atlantic looked to the
remaining options. While most compa-
nies were focused on the merged cnutv's
increased ability 1o hamper comperition,
the three lawyers decided to take a narrow-
er approach and file an antitrust suit based
on the equipment issue.

As vice-chairman Cullen puts it,
Young “dumped abourt a half-pound of
reading material on my desk” to make his
case and quickly won management ap-
proval. Bell Adantic then Rled suic in
Seprember in federal courr in Brooklyn

None of the other
Baby Bells joined Bell
Atlantic’s suit to enter
the vid~9 services
business by challenging
the Cable Act.
Since Bell Atlantic's
1993 win, they've
been scrambling
to catch up. |

Aung with NYNFX. which v in the process o merging ity wei-
luisr operations with Bell Adantic's. Young hired a team tran:
Kirkland & Ellis. which shifted into overdrive to prepare tor
trial, (Federal judge Edwurd Korman had decided. in ficu of
granpng a prefiminary injunction, 1o schedule 2 erial wathin s
weeks.j Thorne maved up to New York and began working o
of Kirkland's office there, writing briefs and serving as "the
hub” of the uperation, according to Kirkland partner Paul Cap-
puactio. part of the 15-lawver team. Even retired ganeral coun.
sel Leverown traveled from his home in Fouston ta New York
m help our.

hree days before the November B rrial dacz. the
wo sides settled. No longer will AT& s infra-
structure be incomparible with non-AT&T
equipment, asserts Young, who notes that a vonti-
dentiality clausc prevents him from describing the
specifics. 1t commits AT&T o rake a numbder or
very concrete steps so that when we have the !
lular] switch from AT&[, we don't have o buy [eelhular «res
from AT&T anymore,” he says.

Although Young and Thorne profess completc satistaction
with the reconstitured AT&T/MeCaw transaction. AT&T
vice-president of law and public policy Mark Rosenblum. who
also declines to discuss the specifics, pooh-poohs the sigaifi-
cance of the changes won by Bell Adantic. “Ir didn't seem 1o
have any sffect on the transacrion.” he mainrains.

FIRST TO THE COURTHOUSE

In some ways the case that best rc-
flects Bell Atlantic’s approach is the one
ic filed against MFS Communicanions
Co., Inc., a smaller company that com-
pees with the Baby Bells to provide
lacal service around che
through mandated access 1o the Baby
Bells' phone lines. MFS has been war-
ring with all che Baby Bells, who have
resisted tooth and nail the atremprs of
companies like MFS to break into the
local markets. Bell Atlantic, for exam-

ple, has filed complaints ar the FCC
against MFS, among other small com-
panics, claiming that it doesn’t comply
with rules requiring it ro publish rariffs.
MES, meanwhile, has filed a string of
complaints abour Bell Atlantic and the
other Bell companies at the FCC and ac
stare regulatory agencies.

MES's aggressive efforts have paid off

countey




with somc of the Baby Bells. After « series ot complaints before
New York stare regulators. NYNENX agreed in late Januany to
cut the rates char it charges MFS to use its network.

Bell Aclantic took a completely different approach. Once
again. Young and Thorne pow-wowed and came up with an
idea for a precmptive serike against MFS thar won the supporr of
management. On February 13 the compuny filed a morion in
Delaware federal courr for 2 judgment declaring thar Bell Ac-
lanuc is not violating federal antitrust law. “The problem is.
they've been making the kinds of noises a potential anticrust
plainciff would make for a couple of vears now,” Thorne argues.
“And they haven'r sued us.” Trving o comer MFS. the suir as-
serts thar Bell Arlantic will drop the casc if MFS will simply
state, publicly, that it does nat intend ta file an aaticruse su r.

The suic “made quite 3 splash when chey filed ic,” says the
tclephone association's McDermore. “It's an innovacive ap-
proach, when you ook at what's going on in the counrry. It's
nor like Bell Atlantic's the only one litigating with MFS on
these issucs. . . . The differenc thing was that Bell Aclantic was
nor going to wait for the regulatory process to stare.”

Thorne notes thar the action allows Bell Atlantic to choase
the judicial forum in which the battle will be fought (Bell Ar-
lantic was able to do the same thing in both the cable casz and the
AT&T/McCaw case). Most imporrant, it has put MES on the
defensive. Although MFS's in-house lawyers decline to com-
ment, MFS has moved 1o dismiss the action for lack of subject
marter jurisdicrion, amang other things. In its briefs, MFS denies
that ic has chreatened an antitruse suit, an argumenc that is tanta-
mount to conceding thar it will nor bring
one, claims one antitrust Jawyer not con-
nected with the case,

“My expectation is that we'll come to
a resolurion of that one pretry prompty,”
Young says of the MFS case, although he
adds that the parries were not discussing
settlement as of mid-April. (If the case
does go ro rrial, it will be a clash of legal
ticans: Bell Adantic has hired Dan Webb
of Chicago's Winston & Strawn; MFS is
countering with David Boics of New
York's Cravarh, Swaine & Moote.)

A COSTLY 2IG-ZAG

While the successes have mounted
for Bell Aclantic in litigation and particu-
larly in front of state regulatory agencies,
the department’s lawyers do erip up on
occasion. On March 8 a Bell Atlantic
subsidiary that co-owned rwo Philadel-
phia skyscrapers was hit with 2 $6 million
verdict in a breach of conrracr case thar

Atlantic

Asked if
the other Baby Bells
compare to Bell

approach to litigation,
Thorne responds,
“None of them do it.
The better ones
follow us, and
some of them only
reluctantly.”

implivared the deparment's lawsers, The subsidiare b
bought the building as parr of 2 joint venture and then had con-
rracted with a small celecommunicarions company called
Shared Communicarinns Services, Ine. (SCS) tor that company
to provide a variery of phone services, such as basic phone ser
vice, answering service. and teleconferencing. The jue: round
that the subsidiary. Bell Aclantic Properties. Inc.. and its parr-
ner had abrogated the contract. (Bell Atlantic is responsible ror
S35 millian of the $6 million verdicr., which includes $3 ol
lion in punitive damages assessed for the defendants’ “ourtra-
geous” conduct, On top of that, Bell Ardantic will have ro pay
$2 million roward SCS's artarneys' fees.)

s Bell Atlantic ultimarelv had ro concede. the
company's in-house departmenr was co blame
for ar least part of the probiem. Bell Atlanric
had to admit that it had breached th= contract
for ar least onc-and-a-half years becavse of ad-
vice provided by its in-house lawvers. Bell Ar-
lantic Properties general counsel Wiliam Mar-

tin testified thar, four years after signing the contrace. a second

Bell Adlantic lawyer informed him thac the contract would vi-

olate the consent decree governing the AT&T breakup. As a

result, Martin testified. Bell Atlancic Properties stopped ob-

serving the contract. A year and a half larer, however, another

in-house lawyer told Martin thar the contract wouldn s violare

the decree, Martin testified, so the company shifted gears and

once again began abserving the terms of
the contract. Worse, Martin acknow!-
edged ar trial that he had never informed
SCS, the company on the other side of
the contract, either that Bell Arlancic was
going to suspend its participation or,
lacer, resume the parricipartion.

Manin testified, “We didn’t tell SCS
because, based upon our dealings with
SCS and based upon the threats that |
had received from [SCS’s lawyers], 1 was
convinced if we so advised SCS, that they
would blackmail us and threaten 10 go
down 1o Judge Greene and threaten to go
to the Department of Justice and try to
get money from us that they weren't de-

serving to get.”

Bell Atlantic has filed several post-
trial mations, including one for judg-
ment notwithstanding the verdice and 3
request to strike the punitive damages.
General counsel Young argues thar the
confusion——which after all came in a

in their



very small case for a company like Bell Atlantic—retlects the
complexity of the consent decree’s provisions,

RISKING A VENDETTA?

Despite the occasional defear, Bell Atlanric remains undaune-
ed. On April 7 it launched yet another attack, one thar could
bencfit all of its competitors, who are warching with intcrest.
For a decade, all of the Baby Bells have chafed under Judge
Greene's ruling that he will not consider any of the dozens of
proposed waivers of the conscnr decree until the Jusrice Depart-
ment has weighed in on it. That sounds unobjectionable in che-
ory. Bur in realiry, according w Thorne, the Justice Department
now takes an average of four years to rake a position on cach
waiver request. Over the years many of che Baby Bells—most
recently, Southwestern Bell—have asked Judge Greene to rule
on their motions without waiting for the Justice Department’s
opinion. The judge has always rurned them down.

o 1n April Thorne and general counsel Young
teamed up with former D.C. appeals judge Mal-
colm Wilkey to draft 2 petition asking that the
D.C. Circuir compe! Judge Greene to rule on
Bell Adanric’s motions withour waiting for the
Justice Department. “T think ir's 2 fundamental
mistake to take an agency like the Depariment of
Justice—particularly the antitrust division—thar's geared toward
lingation . . . and put them in 2 regulatory role, essentially dou-
ble-tracking whar the FCC and the stare regulatory commissions
do,” Young says. “That is a process that only produces delay.”

It sounds like the sort of tactic that
could alienare both Judge Greene and the
Justice Department, who wield enor-
mous influence over his client. But
Thorne scems unconcerned. “First of all,
I think Judge Greence has been angry ac
the Bell companies for seeking relief since
the mid-eighries,” he argues, asserting
thar that is reflecred in Greene's opinions
and speeches. But, he adds, “even if we
honk them off a little bit, hew long can
we make che client wair?”

Former Justice Department lawyer
Rosen agrees. “It's not calculated to win
friends over there [at the Justice Depan-
ment),” he says. “But ar the same time [

don't think ir's going to lead to a vendera.”

TOO BUSY TO UNPACK

All of this activity means ar least one
thing for the Bell Adanric lawyers: They're

“although

“Well, | wouldn't
want to speculate
that we'd file another
case against AT&T,"

Thirne muses,

to market share] they

are the monopolist of
long distance and

equipment.”

husv, Thorne's office retlecs that lace. Five moarths ar: e
department moved some of its lawvers, including Thorne, acsess
the river from Washingron to Arlingron, Thorne has barei:
moved in, The stock report that adorns his door eurns out to be
his office’s onlv decoration. Inside, the walls are bare, The corne:
office is spacious. or rather would be, if he removed the dozen o
50 moving boxes thar are piled there—along with 2 huge garbage
bag that leans up against his desk.

Thasne scems eaergized by the conseant acrivity. His succesy
has given him a relaxed swagger. When asked whether the other
Baby Bells compare to Bell Aclantic in cheir approach ro litiga-
tion, Thorne responds, “None of them do it. The betrer ones
follow us, and some of them only relucrancly.”

Most of Bell Adantic’s competitors were relucrane to
speak abour the company, even off the record. The majoriry
of those who did comment, however, secmed ro endorse the
view thar the company stands out in its acrivist tactics. An in-
house lawyer ar another regional Bell describes Bell Adancic’s
legal approach variously as “forward-looking” and “more inno-
vative” than the others. Another was more circumspect.
*I think Bell Atlanric represents the personality of its chair-

mas,” says Ameritech Corporation general counsel Thomas
Hester, who characrerizes that personality as “adventuresome
and aggressive,”

Thorne and Young, meanwhile, bubble with ideas for the fu-
ture. Young is excited because of recent legislative success. In
March the Senare Communications Commirree passed a bill 17
to 2 thar would remove many of the most hared restrictions of
the consent decree. And if the bill still has a long way to go, no
one can deny that the prevailiag mood in Washingron favors
deregulation. Young can sense victory.
Undl it comses, though, he will conunue
pushing down parallel tracks: from leg-
islative lobbying, to pushing ac the FCC.
10 serategic litigation.

Both Thorne and Young hint at fu-
rure suits. They rout the potential of an-
ticrust claims. They seem to mention the
inidals “AT&T™ a lor. “Well, I wouldn't
want to speculate that we'd file another

case against AT&T,” Thornc muses,
“although they arc the monopolist of
long disrance and equipment,” at lcast on
the basis of market share.

Thorne smiles, as if relishing the
prospect of yet another dustup. Of course,
even without another antitrus suit, there
will be plenty to keep him occupied. And
if any of those suits work out, there may
be many more “buy” recommendativns
pasted on his door before long. u

[according
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